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DETAILED ACTION 
Specification 

1 . The disclosure is objected to because of the following informalities: 

It is not clear what is meant by the terminology "stearoil" and "carragenate t 
(ilote)" (e.g. page 2). It appears that "stearyl" and the iota form of carragenate may 
have been intended. 

Appropriate correction is required. 

Claim Objections 

2. Claims 11-15 are objected to under 37 CFR 1 .75(c) as being in improper form 
because a multiple dependent claim cannot depend from multiple dependent claims. 
See MPEP § 608.01 (n). Accordingly, the claims 11-15 have not been further treated on 
the merits. 

Claim Rejections - 35 USC §112 

3. The following is a quotation of the second paragraph of 35 U.S.C. 1 1 2:. 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claims 1-10 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

It is not clear what is meant by the terminology "stearoil" and "carragenate t". It 
appears that "stearyl" and the iota form of carragenate may have been intended. 

Claim 6 is indefinite with respect to the ratio. It appears that "1:1.6" was 
intended. 



Application/Control Number: 10/507,431 Page 3 

Art Unit: 1761 

Claim 9 is indefinite in that it is not clear as to what is meant by "its mixtures" sine 
ei ti si not clear whether this refers only to "saccharaose oleate" in some sort of mixture, 
for example, or whether it applies to a mixture of two or more of the sucroesters set 
forth. It appears that "mixtures thereof may have been intended. 

Claim Rejections - 35 USC § 103 
4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be. patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-6 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
either one of CN1238138 alone or in view of EP 281986. 

CN1238138 discloses a food containing carrageenan and SSL in combination 
wherein same would inherently function to provide the emulsifying and stabilizing 
benefits attributed to same. In addition, CN1238138A discloses the use of SSL to 
carrageenan of 0.5:1 (or 1 :2) which falls within the ranges set forth in claims 2 and 5. 

The claims differ in calling for a particular kind of carrageenan and CN1238138 is 
generic with respect to same. However, all of the carrageenan types are well known 
and available in the art, and, absent a showing of unexpected results, it would have 
been obvious to one having ordinary skill in the art at the time of the invention to have 
selected any one of same as a matter of preference depending on, for example, cost or 
availability of same. 
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Claims 3, 4, and 6 further differ with respect to the ratios of SSL to carrageenan 
employed. However, such determinations would have been well within the purview of a 
skilled artisan, and it would have been further obvious to have arrived at such amounts 
through routine experimental optimization as a matter. 

If it is shown that the iota version of the carrageenan would provide an 
unexpected benefit over other types of carrageenan, the following should be noted. EP 
281986 teaches the use of carrageenan as a stabilizer wherein the iota type is 
preferred. It would have been further obvious, therefore, to have employed the iota type 
of carrageenan for the preferred benefit suggested to same by EP 281986. 

5. Claims 1-6 are rejected under 35 U.S.C. 103(a) as being unpatentable over AZ 
9202101 alone or in view of EP 281986. 

AZ 9202101 discloses a food containing carrageenan and SSL in combination 
wherein same would inherently function to provide the emulsifying and stabilizing 
benefits attributed to same. 

The claims differ in calling for a particular kind of carrageenan and said 
references are generic with respect to same. However, all of the carrageenan types are 
well known and available in the art, and, absent a showing of unexpected results, it 
would have been obvious to one having ordinary skill in the art at the time of the 
invention to have selected any one of same as a matter of preference depending on, for 
example, cost or availability of same. 
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AZ 9202101 is silent with respect to the ratios of SSL to carrageenan employed. 
However, such determinations would have been well within the purview of a skilled 
artisan, and it would have been further obvious to have arrived at such amounts through 
routine experimental optimization as a matter. 

If it is shown that the iota version of the carrageenan would provide an 
unexpected benefit over other types of carrageenan, the following should be noted. EP 
281 986 teaches the use of carrageenan as a stabilizer wherein the iota type is 
preferred. It would have been further obvious, therefore, to have employed the iota type 
of carrageenan for the preferred benefit suggested to same by EP 281986. 

6. Claims 7-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over AZ 
9202101 alone or in view of EP 281986 and further in view of EFEMA Index of Food 
Emulsifiers. 

The claims further call for the SSL to be completely or partially neutralized. 
Although neither CN 12381 38 or AZ 92021 01 disclose whether or not the SSL used 
therein is partially or completely neturalized, such form of SSL is conventionally known 
as set forth, for example, in the EFEMA Index of Food Emulsifiers (page 112). Absent a 
showing of unexpected results, it would have been obvious to one having ordinary skill 
in the art at the time of the invention to have employed such form of SSL as a matter of 
preference of the emulsifiers available depending on, for example, availability or cost of 
same. 
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The claims further call for the inclusion of sodium stearate and also a sucroester 
and particular type of same. However, both are known to provide emulsifying capability 
as set forth in EFEMA Index of Food Emulsifiers. It would have been further obvious to 
have employed same as additional emulsifiers or as partial substitutes/co-emulsifiers 
with SSL as a matter of preference depending on, for examples, cost and availability 
involved. It is prima facie obvious to combine two compositions each of which is taught 
by the prior art to be useful for the same purpose in order to form a third composition 
which is to be used for the very same purpose. In re Kerkhoven, 205 USPQ 1069. As 
for the particular sucroester employed, it would have been further obvious to have 
employed any one of the claimed sucroesters (all well known) as a matter of preference 
depending on, for example, cost or availability. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anthony Weier whose telephone number is 571-272- 
1409. The examiner can normally be reached on Monday-Thursday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 703-872-9306. 



Application/Control Number: 10/507,431 



Page 7 



Art Unit: 1761 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-21 7-91 97 (toll-free). 



Anthony Weier 
Primary Examiner 
Art Unit 1761 



Anthony Weier 
June 23, 2005 




